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BOARD ORDER #E-09-009 
SOAH DOCKET NO. 515-10-0513 

 
 
RE: IN THE MATTER OF    BEFORE THE TEXAS STATE 
 TERRY LOUIS GREEN    BOARD OF PHARMACY 
 (PHARMACIST LICENSE #30700) 
 

 On this day came on to be considered by the Texas State Board of Pharmacy 

(hereinafter referred to as “Board”) the matter of pharmacist license number 30700, issued to 

Terry Louis Green (hereinafter referred to as “Respondent”). 

 After proper and timely notice was given, the matter was heard in public hearing on 

January 27, 2010, before Cassandra J. Church, Administrative Law Judge, State Office of 

Administrative Hearings, who issued a Proposal for Decision, containing Findings of Fact 

and Conclusions of Law, which was properly served on all parties.  All parties were given an 

opportunity to file exceptions and replies.  On May 5, 2010, Respondent filed exceptions; 

and Board staff responded on May 19, 2010.  On May 25, 2010, Respondent filed a 

supplement to its exceptions; and Board staff responded on May 26, 2010.  On June 8, 2010, 

Judge Church issued an Amended Proposal for Decision.  The Board, after consideration of 

the Amended Proposal for Decision and argument of the parties, makes and adopts the 

following Findings of Fact and Conclusions of Law of the Administrative Law Judge 

contained in the Amended Proposal for Decision and does not adopt Conclusion of Law, 

Number (9), of the Administrative Law Judge, as noted herein.  A copy of the Amended 

Proposal for Decision is attached as Exhibit “A” and incorporated by reference as though 

fully set forth herein.  All proposed Findings of Fact and Conclusions of Law submitted by 

any party which are not specifically adopted herein are denied. 
 

FINDINGS OF FACT 
 

1. On November 1, 1998, the Texas State Board of Pharmacy (Board) issued 
pharmacist’s license No. 30700 to Terry L. Green (Respondent).  

2. On November 24, 2008, Respondent was convicted in Case No. 4:06CR00232-004, 
in the U.S. District Court, Southern District of Texas, of the felony offense of 
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knowingly and intentionally using a communication facility (the telephone) to 
dispense and distribute hydrocodone, a Schedule III controlled substance, under 21 
U.S.C. § 843(b) (Comprehensive Drug Abuse Prevention and Control Act of 1970) 
(the Conviction).  

3. Respondent’s sentence included a period of probation which is scheduled to expire in 
November 2011.  He was not incarcerated. 

4. Respondent has no criminal history other than the Conviction and has not re-offended 
since he ceased his criminal conduct in June 2002. 

5. Respondent was an adult when he committed the criminal acts. 

6. Seven and one-half years has elapsed since the last date of criminal activity, June 
2002. 

7. Respondent had a good work history before the criminal activity and was not barred 
from practicing as a pharmacist as a condition or requirement of the Conviction. 

8. Respondent worked as a pharmacist between 2002 and an unknown date at or near the 
time of the Conviction without incident. 

9. Due to a period of house arrest after the Conviction, Respondent’s employment after 
the Conviction has been limited to employment as a temporary, or PRN, pharmacist 
in Brownsville, Texas.  

10. Respondent’s employer, Paula Fraser, R. Ph., stated that Respondent was an honest, 
capable pharmacist, and effective at counseling patients and that she would re-hire 
him if available. 

11. Respondent did not establish that he fully disclosed the Conviction to Mrs. Fraser 
before she employed him, but he did disclose it fully at some time during his 
employment. 

12. Respondent displayed remorse for his criminal activities and an understanding of the 
factors that led to his criminal conduct. 

13. Respondent is meeting the terms of his probation and has paid required costs and a 
fine assessed in connection with the Conviction.   

14. Respondent presented character recommendations from two family members, his 
wife, Catherine Green, and his brother, Darrell Green. 

15. Mrs. Green and Darrell Green stated that Respondent had good character and 
personal integrity, and stated that they were confident he would not re-offend.  
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16. Fewer than five years have passed since the disposition of Respondent’s criminal 

case. 

17. Staff became aware of Respondent’s criminal conduct in 2004 but did not attempt to 
restrict his practice of pharmacy until after the Conviction. 

18. On September 28, 2009, Staff issued Respondent a complaint in which it listed the 
Conviction as a basis for disciplinary action and requested revocation of 
Respondent’s pharmacist’s license and assessment of a $5,000 administrative penalty. 

19. On September 28, 2009, the Staff of Board issued Respondent a notice of hearing, to 
which it attached the complaint, informing him of the date, time, place, and nature of 
the hearing; the legal authority and jurisdiction under which the hearing would be 
held; the particular sections of the statutes and rules involved; and included a short, 
plain statement of the matter asserted.  

20. On December 12, 2009, Administrative Law Judge (ALJ) Cassandra J. Church 
granted a partial summary disposition motion by Staff, in which Respondent’s actions 
were found to violate TEX. OCC. CODE ANN. ch. 565, and also limited the scope of the 
contested case hearing to facts and issues relating to the proposed sanction and 
administrative penalty 

21. All parties appeared and were represented at the hearing on sanctions held January 
27, 2010, in Austin, Texas.  Staff was represented by Caroline Hotchkiss, staff 
attorney; Respondent was represented by Dan Lype, attorney.   

22. The record of the contested case hearing closed February 19, 2010, upon receipt of 
the parties’ written closing argument. 

23. A Proposal for Decision (PFD) was issued on April 20, 2010. 

24. On May 5, 2010, Respondent filed exceptions to the PFD; Staff of the Board 
responded on May 19, 2010, and both parties filed supplements.  

 IV.  CONCLUSIONS OF LAW 
 

1. The Board has jurisdiction over this matter, pursuant to TEX. OCC. CODE ANN. 
subtitle J (Texas Pharmacy Act), including the authority to sanction violations of the 
Act and of the Board’s administrative rules.  

2. The State Office of Administrative Hearings has jurisdiction over matters related to 
the hearing in this proceeding, including the authority to issue a proposal for decision 
with proposed findings of fact and conclusions of law, pursuant to TEX. GOV’T CODE 
ANN. ch. 2003. 
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3. Respondent received proper and timely notice of the hearing pursuant to TEX. GOV’T 

CODE ANN. §§ 2001.051 and 2001.052.  

4. Respondent’s Conviction violated TEX. OCC. CODE ANN. §§ 565.001(a)(6)(B) and 
(a)(9)(A).  

5. Respondent’s Conviction is directly related to his duties and responsibilities as a 
pharmacist, within the meaning of 22 TEX. ADMIN CODE § 281.63(i)(6). 

6. Due to the Conviction, Respondent is subject to an administrative penalty of up to 
$5,000, pursuant to 22 TEX. ADMIN. CODE §281.65(1)(U). 

7. Due to the Conviction and to still being on probation for the Conviction, Respondent 
is subject to revocation of his pharmacist’s license, pursuant to TEX OCC. CODE ANN. 
§ 565.001 and 22 TEX ADMIN. CODE §§ 281.63 and 281.64. 

8. Respondent did not establish that the mitigating factors in regard to his fitness to 
practice pharmacy outweigh the aggravating factors, within the meaning of TEX OCC. 
CODE ANN. §§ 53.022 and 53.023 and 22 TEX. ADMIN. CODE § 281.63. 

9. Based on the above Findings of Fact and Conclusions of Law, the Board should 
revoke Respondent’s pharmacist license and assess Respondent an administrative 
penalty of $5,000.  

 
The Board rejects Conclusion of Law #9 because it is the Administrative Law Judge’s (ALJ) 
recommended sanction rather than a true conclusion of law.  The ALJ improperly 
characterized her recommended sanction as a conclusion of law.  Pursuant to §281.60 of the 
Texas Pharmacy Board Rules (Rules), the ALJ’s recommended sanction should not have 
been characterized as a conclusion of law.  Courts have held that an ALJ’s recommended 
sanction is not the same as a finding of fact or conclusion of law.  Granek at 781 (“Board is 
not required to give presumptively binding effect to an ALJ’s recommendations regarding 
sanctions in the same manner as with other findings of fact and conclusions of law”), Grotti 
at 9 (“the mere labeling of a recommended sanction as a finding of fact is insufficient to 
presumptively bind the Board and implicate §2001.058(e)), Brown at 697 (“The Board, not 
the ALJ, is the decision maker concerning sanctions in this case.”). 

 
CONSTRUCTION 

 It is the intent of the Texas State Board of Pharmacy that any Findings of Fact that are 

properly construed as Conclusions of Law should be treated as Conclusions of Law and that 

any Conclusions of Law that are properly construed as Findings of Fact should be treated as 

Findings of Fact. 
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ORDER OF THE BOARD 

 THEREFORE, PREMISES CONSIDERED, the Texas State Board of Pharmacy 

(hereinafter referred to as “BOARD”) does hereby ORDER that pharmacist license number 

30700 held by Terry Louis Green (hereinafter referred to as "Respondent") shall pay an 

administrative penalty of five thousand dollars ($5,000) due ninety (90) days after the entry 

of this Order.    

 It is further ORDERED that effective thirty (30) days after the entry of this Order, 

pharmacist license number 30700 held by Respondent shall be, and such license is hereby 

revoked. 

 It is finally ORDERED that Respondent: 
 
(1)  shall not practice pharmacy in this state or have access to prescription drugs during 

the period pharmacist license number 30700 is revoked; and 
 
(2)  shall surrender to the BOARD, Enforcement Division, the wall certificate for 

pharmacist license number 30700 and any renewal certificate and personal 
identification card pertaining to pharmacist license number 30700 within thirty (30) 
days after the entry of this Order. 
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Passed and approved at the regular meeting of the Texas State Board of Pharmacy on the    
10th      day of August 2010. 
 
 
THIS ORDER IS A PUBLIC RECORD. 
 
 
 SIGNED AND ENTERED ON THIS    10th     day of  August 2010. 
 
 
 
                _________________________________________________________ 
                            MEMBER, TEXAS STATE BOARD OF PHARMACY 
 
 
 
ATTEST: 
 
                                                   
_________________________________________________________ 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
 
 
                                    
_________________________________________________________ 
Kerstin E. Arnold 
General Counsel 
Texas State Board of Pharmacy 
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