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BOARD ORDER #E-09-008 
SOAH DOCKET NO. 515-10-0512 

 
 
RE: IN THE MATTER OF    BEFORE THE TEXAS STATE 
 DENNIS MARTIN GEORGE   BOARD OF PHARMACY 
 (PHARMACIST LICENSE #31603) 
 

 On this day came on to be considered by the Texas State Board of Pharmacy 

(hereinafter referred to as “Board”) the matter of pharmacist license number 31603, issued to 

Dennis Martin George. 

 After proper and timely notice was given, the matter was heard in public hearing on 

January 19, 2010, before Bill Zukauckas, Administrative Law Judge, State Office of 

Administrative Hearings, who issued a Proposal for Decision, containing Findings of Fact 

and Conclusions of Law, which was properly served on all parties.  All parties were given an 

opportunity to file exceptions and replies.  Board staff filed exceptions on May 19, 2010.  

Judge Zukauckas issued a response to the exceptions on June 4, 2010, with no changes to the 

Proposal for Decision, as noted herein.  The Board, after consideration of the Proposal for 

Decision and argument of the parties, makes and adopts the following Findings of Fact and 

Conclusions of Law of the Administrative Law Judge contained in the Proposal for Decision 

and does not adopt Conclusion of Law, Number (10), of the Administrative Law Judge, as 

noted herein.  A copy of the Proposal for Decision is attached as Exhibit “A” and 

incorporated by reference as though fully set forth herein.  All proposed Findings of Fact and 

Conclusions of Law submitted by any party which are not specifically adopted herein are 

denied. 
 
 

FINDINGS OF FACT 
 
1. On February 23, 1990, the Texas Board of Pharmacy (Board) issued Texas 

pharmacist license number 31603 to Dennis Martin George (Respondent). That 
license remains in effect. 
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2. Between 2001 and 2005, Respondent was the owner and staff pharmacist of 
Foodarama Pharmacy (the pharmacy), which was located at various locations during 
this time period, including 1603 Cartwright Road Missouri City, Texas, 5809 Airline 
Drive, Houston, Texas, 5308 West Bellfort Street, Houston, Texas, and 3223 South 
Main Street, Stafford Texas. 

3. On September 29, 2009, and October 5, 2009, Staff mailed a Complaint to 
Respondent advising him in writing of the allegations against him; the relief sought 
against him; the relevant laws and statutes; and the date, time, and place of hearing.   

4. Respondent received timely and adequate notice of the charges against him.   

5. By Order dated November 20, 2009, the parties were advised that a hearing on the 
merits of this matter would be held on January 19, 2010, at the State Office of 
Administrative Hearings.  

6. The hearing on the merits was convened on January 19, 2010, in Austin, Texas, by 
Administrative Law Judge (ALJ) Bill Zukauckas. 

7. Litigation Counsel Julie Hildebrand represented the Staff for the Board (Staff).  
Attorney Jon Porter represented Respondent. 

8. The record closed on March 10, 2010, following the submission of written closing 
arguments by the parties. 

9. In 2001, Respondent entered into a business relationship with Rudy Lopez to co-own 
the pharmacy that opened in July 2001. 

10. Shortly after opening, Alonzo Peters, III, M.D., approached Respondent and asked 
Respondent if the pharmacy would fill prescriptions for his patients. 

11. Dr. Peters told Respondent about his clinic, but did not tell him about the nature of 
the prescriptions that he would be issuing to his patients. 

12. Respondent agreed that the pharmacy would give Dr. Peters’ patients a discount for 
filling the prescriptions.   

13. At first the pharmacy filled 60 to 90 prescriptions per day from Dr. Peters, but that 
eventually escalated to 200-250 prescriptions per day. 
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14. Within a few weeks, Respondent noticed that the majority of Dr. Peters’ prescriptions 
were for controlled substances and questioned whether he was doing the right thing 
by filling these prescriptions. 

15. As a result of his concerns, Respondent called Dr. Peters and was assured by Dr. 
Peters that the prescriptions were valid because he dealt primarily with pain 
management. 

16. Throughout the time Respondent co-owned the pharmacy (2001-2005), Respondent 
worked full time as a pharmacist employee at Wal-Mart and worked part-time at the 
pharmacy.   

17. Respondent and Mr. Lopez hired a pharmacist-in-charge to run the day-to-day 
operations of the pharmacy, Benson Jules. 

18. In November 2002, the Drug Enforcement Agency (DEA) arrived at the pharmacy 
and confiscated the prescription files, downloaded the computer hard-drive, and took 
all the cash in the pharmacy register, but did not charge or arrest Respondent. 

19. Respondent confirmed with the DEA that the pharmacy could continue to operate. 

20. After the DEA arrived, Respondent only stopped by the pharmacy once or twice a 
week leaving Mr. Jules in charge of the pharmacy. 

21. Between January 24 and May 14, 2004, Mr. Jules, through the pharmacy, sold and 
shipped 1,528 internet prescriptions for controlled substances and dangerous drugs 
issued by several different physicians to customers in 48 states and Washington D.C. 
as the pharmacist-in-charge of the pharmacy. 

22. In 2006, Respondent was indicted for the federal offense of conspiracy to unlawfully 
distribute and dispense hydrocodone and hydrocodone products outside the scope of 
professional practice and not for a legitimate medical purpose due to his business 
relationship with Dr. Peters through the pharmacy in 2001 and 2002. 

23. On June 25, 2007, Staff sent Respondent preliminary notice of its intent to take 
disciplinary action against his license for allowing the pharmacy to fill invalid 
prescriptions—prescriptions that were issued without a proper physician-patient 
relationship, without a physical examination, and without appropriate diagnostic and 
laboratory testing. 

24. Respondent did not dispense, deliver, or fill any internet prescriptions, but as an 
owner of the pharmacy, was responsible for all business conducted by the pharmacy. 
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25. Respondent cooperated with the federal prosecutor, Cedric Joubert, during the DEA’s 

investigation and was honest and forthright beyond that experienced by Mr. Joubert 
in 28 years of practice. 

26. On October 9, 2007, Respondent pled guilty to one federal felony count, specifically 
for engaging in a conspiracy to unlawfully distribute and dispense hydrocodone and 
hydrocodone products without a legitimate medical purpose. 

27. Respondent told Staff that he had been indicted for this federal offense. 

28. On May 7, 2008, Respondent entered into Agreed Board Order #J-06-005 (Agreed 
Board Order) as a result of the internet prescriptions filled by the pharmacy between 
January 24 to May 14, 2004, in which his license was suspended for 4 months with an 
additional five-year probated suspension and he required to pay a probation fee of 
$1,200. 

29. On November 24, 2008, in the case styled, United States of America v. Dennis Martin 
George, Case number 4:06CR00232-003, in the United States District Court, Houston 
Division of the Southern District of Texas, Respondent was adjudicated guilty of 
violating 21 U.S.C. §§ 841 (a)(1) and (b)(1), and § 846 for engaging in a “conspiracy 
to unlawfully distribute and dispense, outside the scope of professional practice and 
not for legitimate medical purposes, various amounts of a mixture and substances 
known as hydrocodone and hydrocodone products, and various other drugs and 
substances.”  Respondent was sentenced to three years probation and fined $2,000. 

30. Respondent filled very few of the prescriptions issued by Dr. Peters. 

31. Respondent committed a serious crime that is directly related to the licensed 
occupation. 

32. Respondent fully cooperated with the investigation into his participation into the 
federal violation of the Comprehensive Drug Abuse Prevention and Control Act of 
1970 through his business dealings with Dr. Peters. 

33. The federal prosecutor, Mr. Joubert, did not find any reason to oppose permitting 
Respondent from continuing to serve the public as a pharmacist at any time during the 
investigation, plea bargaining, or sentencing of Respondent because Respondent had 
been so honest and forthright during the investigation. 

34. Respondent does not have a prior criminal record and until he owned the pharmacy 
had no prior disciplinary history with the Board. 

35. Eight years has elapsed since Respondent’s criminal activity in 2001 and 2002. 
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36. Following the Agreed Board Order and his federal convictions, Respondent paid 

$197,000 to the federal government, chose not to own another pharmacy, disclosed 
his criminal conviction to his employers and friends, and chose not to work at any 
pharmacy that dispensed a great deal of controlled substances. 

37. Respondent is fully compliant with all of the terms and conditions of his criminal 
probation and the Agreed Board Order. 

38. Respondent has been employed for more than 20 years as a pharmacist. 

39. Respondent has been gainfully employed as a pharmacist since his criminal 
conviction in 2008, other than time off following his indictment, and due to the 
requirements of his probation and the Agreed Board Order. 

40. Respondent has been responsible and conscientious in his performance as a 
pharmacist since his indictment and has a good working relationship with his 
employers and his customers. 

41. Respondent is remorseful for his criminal activities in 2001 and 2002.   

42. The public health and safety will not be at risk if Respondent is allowed to continue 
working as a pharmacist. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over this matter pursuant to TEX. OCC. CODE § 565.001 et 
seq. (the Act). 

2. The State Office of Administrative Hearings has jurisdiction over all matters related 
to conducting a contested case in this matter, including the preparation of a Proposal 
for Decision with Findings of Fact and Conclusions of Law, pursuant to TEX. GOV’T 
CODE  ch. 2003. 

3. Timely and proper notice of the hearing was sent to Respondent as required by TEX. 
GOV’T CODE . ch. 2001.  

4. Staff has the burden to prove by a preponderance of the evidence that grounds for 
discipline exist.  22 TEX. ADMIN. CODE (TAC). § 281.31(a). 

5. The Board is authorized to take disciplinary action against a pharmacist who has 
violated the Pharmacy Act and the Board rules, including being convicted of a felony 
or for violating  the Comprehensive Drug Abuse Prevention and Control Act of 1970 
(21 U.S.C. §§ 801 et seq. pursuant to §§ 565.001(a)(6)(B), and (a)(9)(A) of the Act. 
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6. Authorized discipline includes license revocation and suspension, probated 
suspension, restrictions, reprimand, and imposition of an administrative penalty 
pursuant to § 565.051 of the Act.   

7. Based on Respondent’s federal felony conviction as set out in the Findings of Fact, 
Respondent violated §§ 565.001(a)(6)(B) and (a)(9)(A) of the Act.   

8. The crime committed by Respondent directly related to the duties and responsibilities 
of a pharmacist pursuant to 22 TEX. ADMIN. CODE. § 281.63(i). 

9. In reaching a decision on the imposition of a disciplinary sanction, the Board shall 
determine the person’s fitness to perform the duties and discharge the responsibilities 
of the licensed occupation pursuant to TEX. OCC. CODE § 53.023 and 22 TEX. ADMIN. 
CODE §§ 281.63 and 281.64. 

10. Based on the above Findings of Fact and Conclusions of Law, the Board should take 
the following disciplinary action against Respondent’s license: 

a. Respondent’s pharmacist license be suspended for eight years from the 
date of the Board Order is entered with all but the first six months 
following his criminal probation being probated;  

 
b. Respondent be prohibited from owning or having partial ownership in 

a pharmacy; 
 
c. Respondent’s employer will issue quarterly reports detailing his 

performance during the periods of suspension and probation; 
 
d. Respondent will not fill more than 10 percent of the total prescriptions 

he fills per month with controlled substances, specifically Schedule II 
and III drugs; 

 
e. Respondent will pay within 6 months of the date of the Board an 

administrative penalty of $5,000. 
 
The Board rejects Conclusion of Law #10 because it is the Administrative Law Judge’s (ALJ) 
recommended sanction rather than a true conclusion of law.  The ALJ improperly 
characterized her recommended sanction as a conclusion of law.  Pursuant to §281.60 of the 
Texas Pharmacy Board Rules (Rules), the ALJ’s recommended sanction should not have 
been characterized as a conclusion of law.  Courts have held that an ALJ’s recommended 
sanction is not the same as a finding of fact or conclusion of law.  Granek at 781 (“Board is 
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not required to give presumptively binding effect to an ALJ’s recommendations regarding 
sanctions in the same manner as with other findings of fact and conclusions of law”), Grotti 
at 9 (“the mere labeling of a recommended sanction as a finding of fact is insufficient to 
presumptively bind the Board and implicate §2001.058(e)), Brown at 697 (“The Board, not 
the ALJ, is the decision maker concerning sanctions in this case.”). 
 

CONSTRUCTION 

 It is the intent of the Texas State Board of Pharmacy that any Findings of Fact that are 

properly construed as Conclusions of Law should be treated as Conclusions of Law and that 

any Conclusions of Law that are properly construed as Findings of Fact should be treated as 

Findings of Fact. 

 
ORDER OF THE BOARD 

 THEREFORE, PREMISES CONSIDERED, the Texas State Board of Pharmacy 

(hereinafter referred to as “BOARD”) does hereby ORDER that pharmacist license number 

31603 held by Dennis Martin George (hereinafter referred to as "Respondent") shall be, and 

such license is hereby suspended until six (6) months after his criminal probation is 

completed, with such period to commence upon the entry of this Order.  It is further 

ORDERED that Respondent: 

 (a) shall not practice pharmacy in this state or have access to prescription drugs 
during the period pharmacist license number 31603 is suspended; and 

 
 (b) shall upon the entry of this Order, surrender to the BOARD, Enforcement 

Division, pharmacist license number 31603 and any renewal certificate and 
personal identification card pertaining to pharmacist license number 31603. 

 It is further ORDERED that immediately following the initial suspension period, 

pharmacist license number 31603 held by Respondent shall be suspended until eight (8) 

years after the entry of this Order.  It is further ORDERED that such suspension be probated 

under the conditions that Respondent abide by and obey the terms of this Order, all Federal 
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laws and laws of the State of Texas with respect to pharmacy, controlled substances, 

dangerous drugs, and all rules and regulations adopted pursuant to the above-mentioned 

statutes.   

 It is further ORDERED that Respondent shall pay a probation fee of one thousand 

two hundred dollars ($1,200).  This probation fee is due ninety (90) days after Respondent’s 

probationary period begins.  

 It is further ORDERED that: 
 
(1) Respondent shall not hold a direct or indirect ownership interest in any pharmacy 

during the period of time Respondent’s license is restricted, suspended, or under 
probated suspension under this Order;  

 
(2) Respondent shall authorize and request his supervising pharmacist to provide written 

quarterly reports concerning the status and conduct of Respondent to the BOARD, 
Enforcement Division, and shall not hold any of the individuals providing reports to 
the BOARD liable in any manner for the contents of such reports; and 

 
(3) During the period of probation, Respondent shall not fill more than 10 percent of the 

total prescriptions he fills per month with controlled substances, specifically Schedule 
II and III drugs. 

 It is further ORDERED that Respondent shall pay an administrative penalty of five 

thousand dollars ($5,000) due ninety (90) days after the entry of this Order.   

 It is further ORDERED that any cost associated with compliance with the terms of 

this Order shall be the responsibility of Respondent.   

 It is further ORDERED that Respondent shall allow the staff of the BOARD, 

Enforcement Division, to directly contact Respondent on any matter regarding the 

enforcement of this Order.   

 It is finally ORDERED that failure to comply with any of the terms and conditions in 

this Order constitutes a violation and shall be grounds for further disciplinary action against 

the Texas pharmacist license held by Respondent. 
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Passed and approved at the regular meeting of the Texas State Board of Pharmacy on the    
10th      day of August 2010. 
 
 
THIS ORDER IS A PUBLIC RECORD. 
 
 
 SIGNED AND ENTERED ON THIS    10th     day of  August 2010. 
 
 
 
                _________________________________________________________ 
                            MEMBER, TEXAS STATE BOARD OF PHARMACY 
 
 
 
ATTEST: 
 
                                                   
_________________________________________________________ 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
 
 
                                    
_________________________________________________________ 
Kerstin E. Arnold 
General Counsel 
Texas State Board of Pharmacy 
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RE: IN THE MATTER OF    BEFORE THE TEXAS STATE 
 DENNIS MARTIN GEORGE   BOARD OF PHARMACY 
 (PHARMACIST LICENSE #31603) 
 

 On this day came on to be considered by the Texas State Board of Pharmacy 

(hereinafter referred to as “Board”) the matter of pharmacist license number 31603, issued to 

Dennis Martin George. 

 After proper and timely notice was given, the matter was heard in public hearing on 

January 19, 2010, before Bill Zukauckas, Administrative Law Judge, State Office of 

Administrative Hearings, who issued a Proposal for Decision, containing Findings of Fact 

and Conclusions of Law, which was properly served on all parties.  All parties were given an 

opportunity to file exceptions and replies.  Board staff filed exceptions on May 19, 2010.  

Judge Zukauckas issued a response to the exceptions on June 4, 2010, with no changes to the 

Proposal for Decision.  The Board, after consideration of the Proposal for Decision and 

argument of the parties, makes and adopts the following Findings of Fact and Conclusions of 

Law of the Administrative Law Judge contained in the Proposal for Decision and does not 

adopt Conclusion of Law, Number (10), of the Administrative Law Judge, as noted herein.  

A copy of the Proposal for Decision is attached as Exhibit “A” and incorporated by reference 

as though fully set forth herein.  All proposed Findings of Fact and Conclusions of Law 

submitted by any party which are not specifically adopted herein are denied. 
 

FINDINGS OF FACT 
 
1. On February 23, 1990, the Texas Board of Pharmacy (Board) issued Texas 

pharmacist license number 31603 to Dennis Martin George (Respondent). That 
license remains in effect. 

2. Between 2001 and 2005, Respondent was the owner and staff pharmacist of 
Foodarama Pharmacy (the pharmacy), which was located at various locations during 
this time period, including 1603 Cartwright Road Missouri City, Texas, 5809 Airline 
Drive, Houston, Texas, 5308 West Bellfort Street, Houston, Texas, and 3223 South 
Main Street, Stafford Texas. 
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3. On September 29, 2009, and October 5, 2009, Staff mailed a Complaint to 

Respondent advising him in writing of the allegations against him; the relief sought 
against him; the relevant laws and statutes; and the date, time, and place of hearing.   

4. Respondent received timely and adequate notice of the charges against him.   

5. By Order dated November 20, 2009, the parties were advised that a hearing on the 
merits of this matter would be held on January 19, 2010, at the State Office of 
Administrative Hearings.  

6. The hearing on the merits was convened on January 19, 2010, in Austin, Texas, by 
Administrative Law Judge (ALJ) Bill Zukauckas. 

7. Litigation Counsel Julie Hildebrand represented the Staff for the Board (Staff).  
Attorney Jon Porter represented Respondent. 

8. The record closed on March 10, 2010, following the submission of written closing 
arguments by the parties. 

9. In 2001, Respondent entered into a business relationship with Rudy Lopez to co-own 
the pharmacy that opened in July 2001. 

10. Shortly after opening, Alonzo Peters, III, M.D., approached Respondent and asked 
Respondent if the pharmacy would fill prescriptions for his patients. 

11. Dr. Peters told Respondent about his clinic, but did not tell him about the nature of 
the prescriptions that he would be issuing to his patients. 

12. Respondent agreed that the pharmacy would give Dr. Peters’ patients a discount for 
filling the prescriptions.   

13. At first the pharmacy filled 60 to 90 prescriptions per day from Dr. Peters, but that 
eventually escalated to 200-250 prescriptions per day. 

14. Within a few weeks, Respondent noticed that the majority of Dr. Peters’ prescriptions 
were for controlled substances and questioned whether he was doing the right thing 
by filling these prescriptions. 

15. As a result of his concerns, Respondent called Dr. Peters and was assured by Dr. 
Peters that the prescriptions were valid because he dealt primarily with pain 
management. 

16. Throughout the time Respondent co-owned the pharmacy (2001-2005), Respondent 
worked full time as a pharmacist employee at Wal-Mart and worked part-time at the 
pharmacy.   
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17. Respondent and Mr. Lopez hired a pharmacist-in-charge to run the day-to-day 

operations of the pharmacy, Benson Jules. 

18. In November 2002, the Drug Enforcement Agency (DEA) arrived at the pharmacy 
and confiscated the prescription files, downloaded the computer hard-drive, and took 
all the cash in the pharmacy register, but did not charge or arrest Respondent. 

19. Respondent confirmed with the DEA that the pharmacy could continue to operate. 

20. After the DEA arrived, Respondent only stopped by the pharmacy once or twice a 
week leaving Mr. Jules in charge of the pharmacy. 

21. Between January 24 and May 14, 2004, Mr. Jules, through the pharmacy, sold and 
shipped 1,528 internet prescriptions for controlled substances and dangerous drugs 
issued by several different physicians to customers in 48 states and Washington D.C. 
as the pharmacist-in-charge of the pharmacy. 

22. In 2006, Respondent was indicted for the federal offense of conspiracy to unlawfully 
distribute and dispense hydrocodone and hydrocodone products outside the scope of 
professional practice and not for a legitimate medical purpose due to his business 
relationship with Dr. Peters through the pharmacy in 2001 and 2002. 

23. On June 25, 2007, Staff sent Respondent preliminary notice of its intent to take 
disciplinary action against his license for allowing the pharmacy to fill invalid 
prescriptions—prescriptions that were issued without a proper physician-patient 
relationship, without a physical examination, and without appropriate diagnostic and 
laboratory testing. 

24. Respondent did not dispense, deliver, or fill any internet prescriptions, but as an 
owner of the pharmacy, was responsible for all business conducted by the pharmacy. 

25. Respondent cooperated with the federal prosecutor, Cedric Joubert, during the DEA’s 
investigation and was honest and forthright beyond that experienced by Mr. Joubert 
in 28 years of practice. 

26. On October 9, 2007, Respondent pled guilty to one federal felony count, specifically 
for engaging in a conspiracy to unlawfully distribute and dispense hydrocodone and 
hydrocodone products without a legitimate medical purpose. 

27. Respondent told Staff that he had been indicted for this federal offense. 

28. On May 7, 2008, Respondent entered into Agreed Board Order #J-06-005 (Agreed 
Board Order) as a result of the internet prescriptions filled by the pharmacy between 
January 24 to May 14, 2004, in which his license was suspended for 4 months with an 
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additional five-year probated suspension and he required to pay a probation fee of 
$1,200. 

29. On November 24, 2008, in the case styled, United States of America v. Dennis Martin 
George, Case number 4:06CR00232-003, in the United States District Court, Houston 
Division of the Southern District of Texas, Respondent was adjudicated guilty of 
violating 21 U.S.C. §§ 841 (a)(1) and (b)(1), and § 846 for engaging in a “conspiracy 
to unlawfully distribute and dispense, outside the scope of professional practice and 
not for legitimate medical purposes, various amounts of a mixture and substances 
known as hydrocodone and hydrocodone products, and various other drugs and 
substances.”  Respondent was sentenced to three years probation and fined $2,000. 

30. Respondent filled very few of the prescriptions issued by Dr. Peters. 

31. Respondent committed a serious crime that is directly related to the licensed 
occupation. 

32. Respondent fully cooperated with the investigation into his participation into the 
federal violation of the Comprehensive Drug Abuse Prevention and Control Act of 
1970 through his business dealings with Dr. Peters. 

33. The federal prosecutor, Mr. Joubert, did not find any reason to oppose permitting 
Respondent from continuing to serve the public as a pharmacist at any time during the 
investigation, plea bargaining, or sentencing of Respondent because Respondent had 
been so honest and forthright during the investigation. 

34. Respondent does not have a prior criminal record and until he owned the pharmacy 
had no prior disciplinary history with the Board. 

35. Eight years has elapsed since Respondent’s criminal activity in 2001 and 2002. 

36. Following the Agreed Board Order and his federal convictions, Respondent paid 
$197,000 to the federal government, chose not to own another pharmacy, disclosed 
his criminal conviction to his employers and friends, and chose not to work at any 
pharmacy that dispensed a great deal of controlled substances. 

37. Respondent is fully compliant with all of the terms and conditions of his criminal 
probation and the Agreed Board Order. 

38. Respondent has been employed for more than 20 years as a pharmacist. 

39. Respondent has been gainfully employed as a pharmacist since his criminal 
conviction in 2008, other than time off following his indictment, and due to the 
requirements of his probation and the Agreed Board Order. 
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40. Respondent has been responsible and conscientious in his performance as a 

pharmacist since his indictment and has a good working relationship with his 
employers and his customers. 

41. Respondent is remorseful for his criminal activities in 2001 and 2002.   

42. The public health and safety will not be at risk if Respondent is allowed to continue 
working as a pharmacist. 

CONCLUSIONS OF LAW 

1. The Board has jurisdiction over this matter pursuant to TEX. OCC. CODE § 565.001 et 
seq. (the Act). 

2. The State Office of Administrative Hearings has jurisdiction over all matters related 
to conducting a contested case in this matter, including the preparation of a Proposal 
for Decision with Findings of Fact and Conclusions of Law, pursuant to TEX. GOV’T 
CODE  ch. 2003. 

3. Timely and proper notice of the hearing was sent to Respondent as required by TEX. 
GOV’T CODE . ch. 2001.  

4. Staff has the burden to prove by a preponderance of the evidence that grounds for 
discipline exist.  22 TEX. ADMIN. CODE (TAC). § 281.31(a). 

5. The Board is authorized to take disciplinary action against a pharmacist who has 
violated the Pharmacy Act and the Board rules, including being convicted of a felony 
or for violating  the Comprehensive Drug Abuse Prevention and Control Act of 1970 
(21 U.S.C. §§ 801 et seq. pursuant to §§ 565.001(a)(6)(B), and (a)(9)(A) of the Act. 

6. Authorized discipline includes license revocation and suspension, probated 
suspension, restrictions, reprimand, and imposition of an administrative penalty 
pursuant to § 565.051 of the Act.   

7. Based on Respondent’s federal felony conviction as set out in the Findings of Fact, 
Respondent violated §§ 565.001(a)(6)(B) and (a)(9)(A) of the Act.   

8. The crime committed by Respondent directly related to the duties and responsibilities 
of a pharmacist pursuant to 22 TEX. ADMIN. CODE. § 281.63(i). 

9. In reaching a decision on the imposition of a disciplinary sanction, the Board shall 
determine the person’s fitness to perform the duties and discharge the responsibilities 
of the licensed occupation pursuant to TEX. OCC. CODE § 53.023 and 22 TEX. ADMIN. 
CODE §§ 281.63 and 281.64. 
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10. Based on the above Findings of Fact and Conclusions of Law, the Board should take 

the following disciplinary action against Respondent’s license: 

a. Respondent’s pharmacist license be suspended for eight years from the 
date of the Board Order is entered with all but the first six months 
following his criminal probation being probated;  

 
b. Respondent be prohibited from owning or having partial ownership in 

a pharmacy; 
 
c. Respondent’s employer will issue quarterly reports detailing his 

performance during the periods of suspension and probation; 
 
d. Respondent will not fill more than 10 percent of the total prescriptions 

he fills per month with controlled substances, specifically Schedule II 
and III drugs; 

 
e. Respondent will pay within 6 months of the date of the Board an 

administrative penalty of $5,000. 
 
The Board rejects Conclusion of Law #10 because it is the Administrative Law Judge’s (ALJ) 
recommended sanction rather than a true conclusion of law.  The ALJ improperly 
characterized his recommended sanction as a conclusion of law.  Pursuant to Section 281.60 
of the Texas Pharmacy Board Rules (Rules), the ALJ’s recommended sanction should not 
have been characterized as a conclusion of law.  Courts have held that an ALJ’s 
recommended sanction is not the same as a finding of fact or conclusion of law.  Granek at 
781 (“Board is not required to give presumptively binding effect to an ALJ’s 
recommendations regarding sanctions in the same manner as with other findings of fact and 
conclusions of law”), Grotti at 9 (“the mere labeling of a recommended sanction as a finding 
of fact is insufficient to presumptively bind the Board and implicate Section 2001.058(e)), 
Brown at 697 (“The Board, not the ALJ, is the decision maker concerning sanctions in this 
case.”). 
 
Additionally, the Board is changing the ALJ’s recommended sanction for three reasons.  
First, unlike the ALJ, the Board is authorized to determine the penalty for a violation of the 
Texas Pharmacy Act (Act).  Second, revocation is the appropriate remedy under the Board’s 
rules relating to disciplinary sanctions.  Third, a consistent precedent must be enforced.  
Courts have found that the Board may change a finding of fact or conclusion of law if it 
complies with Section 2001.058(e) of the Administrative Procedure Act.  Granek v. Texas 
State Board of Medical Examiners, 172 S.W.3d 761, 780 (Tex.App.-Austin, 2005), Grotti v. 
Texas State Bd. of Medical Examiners, No. 03-04-00612-CV, WL 2464417, 9 (Tex. App.-
Austin Oct. 6, 2005), Pierce v. Texas Racing Commission, 212 S.W.3d 745, 752 (Tex.App.-
Austin 2006, pet. denied), and Brown v. Texas State Board of Dental Examiners, 281 S.W.3d 
692, 697 (Tex.App.-Corpus Christi 2009).  
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Pursuant to Sections 551.002, 554.001, 554.002, 565.001, and 565.051 of the Act and 
Section 281.60 of the Rules, the Board has the responsibility to assess sanctions against 
licensees who are found to have violated the Act.  No such authority has been granted to the 
ALJ.   
 
Respondent’s commission of a felony involving the delivery of a controlled substance, which 
was directly related to the duties and responsibilities of a pharmacist, is a serious violation 
of the Act warranting severe disciplinary action.  Disciplinary action for violations of the Act 
that involve criminal offenses is based on punishing the violator and deterring others from 
violations of this nature.  The ALJ did not properly apply the factors set forth in Sections 
281.64(c)(2)(A)(i) and 281.63(g) of the Rules, which indicate that revocation of Respondent’s 
pharmacist license is appropriate.  Section 281.64(c)(2)(A)(i) states that Respondent’s 
pharmacist license should be revoked because he is currently on probation for a felony 
offense involving the delivery of a controlled substance that occurred less than two years 
ago.  In adopting Section 281.64, the Board considered the mitigating factors in Section 
281.63(g) in the light most favorable to the licensee and “determined that the nature and 
seriousness of certain crimes outweigh other factors to be considered in §281.63(g) . . . and 
necessitate the disciplinary action” set forth in Section 281.64.  Because this offense was a 
felony involving delivery of a controlled substance, and involved Respondent’s actions that 
occurred while he was practicing pharmacy in a pharmacy that he owned, it is of a very 
serious nature and of great concern to the Board due to its relation to a pharmacist’s 
responsibility to ensure that a controlled substance is dispensed pursuant to a legitimate 
prescription.  Additionally, sufficient time has not passed since the criminal action occurred 
and Respondent has previously been disciplined by the Board for similar behavior.  Section 
281.62 indicates that a revocation is the appropriate sanction and the mitigating factors 
listed above by the ALJ in the Findings of Fact do not outweigh the seriousness of the offense 
and the aggravating factors to the extent that a revocation would not be appropriate.   
 
Section 281.64(d)(2)(A)(i) of the Rules memorializes a precedent that has been established 
by the Board regarding felonies involving the delivery of a controlled substance.  A 
consistent precedent must be enforced.  It would be unfair for one licensee to receive a 
different sanction than other licensees merely because the ALJ had a different opinion than 
the Board. 
  

CONSTRUCTION 

 It is the intent of the Texas State Board of Pharmacy that any Findings of Fact that are 

properly construed as Conclusions of Law should be treated as Conclusions of Law and that 

any Conclusions of Law that are properly construed as Findings of Fact should be treated as 

Findings of Fact. 
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ORDER OF THE BOARD 

 THEREFORE, PREMISES CONSIDERED, the Texas State Board of Pharmacy 

(hereinafter referred to as “BOARD”) does hereby ORDER that pharmacist license number 

31603 held by Dennis Martin George (hereinafter referred to as "Respondent") shall pay an 

administrative penalty of five thousand dollars ($5,000) due ninety (90) days after the entry 

of this Order. 

 It is further ORDERED that effective thirty (30) days after the entry of this Order, 

pharmacist license number 31603 held by Respondent shall be, and such license is hereby 

revoked. 

 It is finally ORDERED that Respondent: 
 
(1)  shall not practice pharmacy in this state or have access to prescription drugs during 

the period pharmacist license number 31603 is revoked; and 
 
(2)  shall surrender to the BOARD, Enforcement Division, the wall certificate for 

pharmacist license number 31603 and any renewal certificate and personal 
identification card pertaining to pharmacist license number 31603 within thirty (30) 
days after the entry of this Order. 
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Passed and approved at the regular meeting of the Texas State Board of Pharmacy on the    
10th      day of August 2010. 
 
 
THIS ORDER IS A PUBLIC RECORD. 
 
 
 SIGNED AND ENTERED ON THIS    10th     day of  August 2010. 
 
 
 
                _________________________________________________________ 
                            MEMBER, TEXAS STATE BOARD OF PHARMACY 
 
 
 
ATTEST: 
 
                                                   
_________________________________________________________ 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
 
 
                                    
_________________________________________________________ 
Kerstin E. Arnold 
General Counsel 
Texas State Board of Pharmacy 
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