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BOARD ORDER #N-08-020 
SOAH DOCKET NO. 515-10-0369 

 
RE: IN THE MATTER OF    BEFORE THE TEXAS STATE 
 ANTONIO MARTINEZ    BOARD OF PHARMACY 
 (PHARMACIST LICENSE #38929) 
 

 On this day came on to be considered by the Texas State Board of Pharmacy the 

matter of pharmacist license number 38929, issued to Antonio Martinez. 

 After proper and timely notice was given, the matter was heard in public hearing on 

January 11, 2010, before Penny A. Wilkov, Administrative Law Judge, State Office of 

Administrative Hearings, who issued a Proposal for Decision, containing Findings of Fact 

and Conclusions of Law, which was properly served on all parties.  All parties were given an 

opportunity to file exceptions and replies; however, no exceptions were filed.  The Texas 

State Board of Pharmacy, after consideration of the Proposal for Decision and argument of 

the parties, makes and adopts the following Findings of Fact and Conclusions of Law of the 

Administrative Law Judge contained in the Proposal for Decision.  A copy of the Proposal 

for Decision is attached as Exhibit “A” and incorporated by reference as though fully set 

forth herein.  All proposed Findings of Fact and Conclusions of Law submitted by any party 

which are not specifically adopted herein are denied. 

 
FINDINGS OF FACT 

 
1. On November 24, 1999, the Texas Board of Pharmacy (Board) issued Texas 

pharmacist license number 38929 to Antonio Martinez. 
 
2. On March 19, 2003, the Board issued Texas pharmacy license number 22603 to 

A.M. Pharmacy (Pharmacy), owned by Mr. Martinez. 
 
3. The licenses of Mr. Martinez and the Pharmacy (Respondents) were the subject of a 

contested case hearing held at the State Office of Administrative Hearings (SOAH) 
by an Administrative Law Judge (ALJ). 

 
4. After the contested hearing, the SOAH ALJ issued a Proposal for Decision (PFD) on 

January 28, 2008, which recommended no sanctions against Respondents.  
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5. The Board did not adopt all Conclusions of Law found in the  PFD, and instead, 

issued Board Order #G-06-022-A (Board Order), placing Respondents on a probated 
suspension for five years; requiring Mr. Martinez to participate in a drug and alcohol 
analysis program and to submit personal quarterly reports; and ordering Respondents 
to each pay a $1,200 probation fee.  

 
6. On May 20, 2008, the Board notified Respondents of the Board Order.  On June 11, 

2008, Respondents filed a Motion for Rehearing, which was overruled on June 13, 
2008, making the Board Order final. 

 
7. On July 2, 2008, Respondents filed “Plaintiff’s Original Petition” for judicial review 

(Appeal) in the 200th Judicial District Court, Travis County, Texas.  The case is still 
pending. No temporary or permanent injunction was entered as part of the Appeal, 
and the Board Order remains in effect.   

 
8. On September 18, 2009, Board Staff issued a Complaint and Notice of Hearing to 

Respondent in which it sought an indefinite suspension against Respondents until 
Respondents have complied with Board Orders, and an additional $45,000 
administrative penalty ($5,000 payable by the Pharmacy and $40,000 by Mr. 
Martinez) based on the failure to comply with the Board Order.  

 
9. The Complaint and the Notice of Hearing informed Respondent of the date, time, 

place, and nature of the hearing; the legal authority and jurisdiction under which the 
hearing would be held; the particular sections of the statutes and rules involved; and 
included a short, plain statement of the matters asserted. 

 
10. The hearing convened on January 11, 2010, in the hearing facilities at the William P. 

Clements Building, 4th floor, 300 W. 15th Street, Austin, Texas, with ALJ Penny A. 
Wilkov presiding.  Staff was represented by litigation counsel Julie C. Hildebrand.  
Respondent appeared and was represented by attorney Daniel Robledo.  The record 
remained open until February 12, 2010, to allow the submission of written closing 
arguments.  

 
11. The Appeal did not stay enforcement of the Board Order because Respondents did 

not pay the District Court the amount of the penalty in an escrow account, post a 
supersedeas bond, or file an affidavit of inability to pay.  

 

IV.  CONCLUSIONS OF LAW 

1. The Texas State Board of Pharmacy has jurisdiction over this matter pursuant to TEX. 
OCC. CODE ANN. § 551.001 et seq. (Texas Pharmacy Act). 
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2. The State Office of Administrative Hearings has jurisdiction over all matters related 

to conducting a contested case in this matter, including the preparation of a Proposal 
for Decision with Findings of Fact and Conclusions of Law, pursuant to TEX. GOV’T 
CODE ANN. ch. 2003. 

 
3. Timely and proper notice of the hearing was sent to Respondent as required by TEX. 

GOV’T CODE ANN. ch. 2001 (the APA). 
 
4. A final decision of the Board is subject to judicial review under the APA. TEX. OCC. 

CODE ANN. § 565.061(b). 
 
5. The scope of judicial review of a state agency decision in a contested case hearing is 

as provided for by the law under which the review is sought. TEX. GOV’T CODE ANN. 
§ 2001.172. 

 
6. The Texas Pharmacy Act does not specify the judicial scope of review in a contested 

case hearing. TEX. OCC. CODE ANN. § 565.061. 
 
7. TEX. GOV’T CODE ANN. § 2001.174 requires a court reviewing a proceeding governed 

by the APA to use the substantial evidence rule if the law authorizing the proceeding, 
the Texas Pharmacy Act, does not state a standard of review.  

 
8. TEX. GOV. CODE ANN. § 2001.176(b)(3) provides that unless otherwise provided by 

statute, the filing of the petition vacates a state agency decision for which trial de 
novo is the manner of review authorized by law but does not affect the enforcement 
of an agency decision for which another manner of review is authorized.  

 
9. The Board Order was not vacated by the filing of the Appeal. TEX. GOV. CODE ANN. 

§ 2001.176.  
 
10. TEX. OCC. CODE ANN. § 566.004, entitled “Options Following Decision: Pay or 

Appeal, provides three options available to a respondent following a Board Order to 
stay the enforcement of the Board Order: (1) pay the administrative penalty; (2) pay 
the penalty and file a petition for review contesting the violation, amount of penalty, 
or both; or (3) refuse to pay the penalty and file a petition for judicial review 
contesting the violation, amount of penalty or both. 

 
11. The filing of the Appeal without payment or proof of financial inability to pay did not 

stay enforcement of the Board Order. TEX. OCC. CODE ANN. § 566.004. 
 
12. Mr. Martinez has violated the Board Order by failing to comply with the Board Order 

that required him to participate in a drug and alcohol screening program, to submit 
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quarterly reports, and to pay the probation fee. TEX. OCC. CODE ANN. § 
565.001(a)(17). 

 
13. The Pharmacy has violated the Board Order by failing to pay the probation fee. TEX. 

OCC. CODE ANN. § 565.002(a)(11). 
 
14. The suspension of Respondents’ licenses is warranted until Respondents have 

complied with the Board Order. TEX. OCC. CODE ANN. § 565.001 and 22 TEX. ADMIN. 
CODE § 281.62.  

 
15. Aggravating and mitigating factors were not shown to warrant a $45,000 

administrative penalty. 22 TEX. ADMIN. CODE § 281.62. 
 

CONSTRUCTION 

 It is the intent of the Texas State Board of Pharmacy that any Findings of Fact that are 

properly construed as Conclusions of Law should be treated as Conclusions of Law and that 

any Conclusions of Law that are properly construed as Findings of Fact should be treated as 

Findings of Fact. 

 
ORDER OF THE BOARD 

 THEREFORE, PREMISES CONSIDERED, the Texas State Board of Pharmacy does 

hereby ORDER that effective upon the entry of this Order, pharmacist license number 38929 

held by Antonio Martinez (hereinafter referred to as “Respondent”) shall be, and such license 

is hereby suspended until such time as Respondent demonstrates full compliance with all 

terms and conditions of Board Order #G-06-022-A, which was entered May 6, 2008.   

 It is further ORDERED that Respondent: 
 
(1) shall not practice pharmacy in this state or have access to prescription drugs during 

the period pharmacist license number 38929 is suspended; and 
 
(2) shall upon the entry of this Order, surrender to the Texas State Board of Pharmacy, 

pharmacist license number 38929 and any renewal certificate and personal 
identification card pertaining to pharmacist license number 38929. 
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 It is finally ORDERED that Board Order #N-08-020 shall not supersede Board Order 

#G-06-022-A, which was entered on or about May 6, 2008, and that Board Order #G-06-

022-A remain in full force and effect. 
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 Passed and approved at the regular meeting of the Texas State Board of Pharmacy on 
the                day of May 2010. 
 
 
THIS ORDER IS A PUBLIC RECORD. 
 
 
 SIGNED AND ENTERED ON THIS               day of   May 2010. 
 
 
 
 
                 _________________________________________________________ 
       MEMBER, TEXAS STATE BOARD OF PHARMACY 
 
 
 
ATTEST: 
 
                                                   
_________________________________________________________ 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
 
 
                                    
_________________________________________________________ 
Kerstin E. Arnold 
General Counsel 
Texas State Board of Pharmacy 
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RE: IN THE MATTER OF    BEFORE THE TEXAS STATE 
 ANTONIO MARTINEZ    BOARD OF PHARMACY 
 (PHARMACIST LICENSE #38929) 
 

 On this day came on to be considered by the Texas State Board of Pharmacy the 

matter of pharmacist license number 38929, issued to Antonio Martinez. 

 After proper and timely notice was given, the matter was heard in public hearing on 

January 11, 2010, before Penny A. Wilkov, Administrative Law Judge, State Office of 

Administrative Hearings, who issued a Proposal for Decision, containing Findings of Fact 

and Conclusions of Law, which was properly served on all parties.  All parties were given an 

opportunity to file exceptions and replies; however, no exceptions were filed.  The Texas 

State Board of Pharmacy, after consideration of the Proposal for Decision and argument of 

the parties, makes and adopts the following Findings of Fact and Conclusions of Law of the 

Administrative Law Judge contained in the Proposal for Decision.  A copy of the Proposal 

for Decision is attached as Exhibit “A” and incorporated by reference as though fully set 

forth herein.  All proposed Findings of Fact and Conclusions of Law submitted by any party 

which are not specifically adopted herein are denied. 

 
FINDINGS OF FACT 

 
1. On November 24, 1999, the Texas Board of Pharmacy (Board) issued Texas 

pharmacist license number 38929 to Antonio Martinez. 
 
2. On March 19, 2003, the Board issued Texas pharmacy license number 22603 to 

A.M. Pharmacy (Pharmacy), owned by Mr. Martinez. 
 
3. The licenses of Mr. Martinez and the Pharmacy (Respondents) were the subject of a 

contested case hearing held at the State Office of Administrative Hearings (SOAH) 
by an Administrative Law Judge (ALJ). 

 
4. After the contested hearing, the SOAH ALJ issued a Proposal for Decision (PFD) on 

January 28, 2008, which recommended no sanctions against Respondents.  
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5. The Board did not adopt all Conclusions of Law found in the  PFD, and instead, 

issued Board Order #G-06-022-A (Board Order), placing Respondents on a probated 
suspension for five years; requiring Mr. Martinez to participate in a drug and alcohol 
analysis program and to submit personal quarterly reports; and ordering Respondents 
to each pay a $1,200 probation fee.  

 
6. On May 20, 2008, the Board notified Respondents of the Board Order.  On June 11, 

2008, Respondents filed a Motion for Rehearing, which was overruled on June 13, 
2008, making the Board Order final. 

 
7. On July 2, 2008, Respondents filed “Plaintiff’s Original Petition” for judicial review 

(Appeal) in the 200th Judicial District Court, Travis County, Texas.  The case is still 
pending. No temporary or permanent injunction was entered as part of the Appeal, 
and the Board Order remains in effect.   

 
8. On September 18, 2009, Board Staff issued a Complaint and Notice of Hearing to 

Respondent in which it sought an indefinite suspension against Respondents until 
Respondents have complied with Board Orders, and an additional $45,000 
administrative penalty ($5,000 payable by the Pharmacy and $40,000 by Mr. 
Martinez) based on the failure to comply with the Board Order.  

 
9. The Complaint and the Notice of Hearing informed Respondent of the date, time, 

place, and nature of the hearing; the legal authority and jurisdiction under which the 
hearing would be held; the particular sections of the statutes and rules involved; and 
included a short, plain statement of the matters asserted. 

 
10. The hearing convened on January 11, 2010, in the hearing facilities at the William P. 

Clements Building, 4th floor, 300 W. 15th Street, Austin, Texas, with ALJ Penny A. 
Wilkov presiding.  Staff was represented by litigation counsel Julie C. Hildebrand.  
Respondent appeared and was represented by attorney Daniel Robledo.  The record 
remained open until February 12, 2010, to allow the submission of written closing 
arguments.  

 
11. The Appeal did not stay enforcement of the Board Order because Respondents did 

not pay the District Court the amount of the penalty in an escrow account, post a 
supersedeas bond, or file an affidavit of inability to pay.  

 

IV.  CONCLUSIONS OF LAW 

1. The Texas State Board of Pharmacy has jurisdiction over this matter pursuant to TEX. 
OCC. CODE ANN. § 551.001 et seq. (Texas Pharmacy Act). 

 



Board Order #N-08-020 
Antonio Martinez 
Page 3 
 
2. The State Office of Administrative Hearings has jurisdiction over all matters related 

to conducting a contested case in this matter, including the preparation of a Proposal 
for Decision with Findings of Fact and Conclusions of Law, pursuant to TEX. GOV’T 
CODE ANN. ch. 2003. 

 
3. Timely and proper notice of the hearing was sent to Respondent as required by TEX. 

GOV’T CODE ANN. ch. 2001 (the APA). 
 
4. A final decision of the Board is subject to judicial review under the APA. TEX. OCC. 

CODE ANN. § 565.061(b). 
 
5. The scope of judicial review of a state agency decision in a contested case hearing is 

as provided for by the law under which the review is sought. TEX. GOV’T CODE ANN. 
§ 2001.172. 

 
6. The Texas Pharmacy Act does not specify the judicial scope of review in a contested 

case hearing. TEX. OCC. CODE ANN. § 565.061. 
 
7. TEX. GOV’T CODE ANN. § 2001.174 requires a court reviewing a proceeding governed 

by the APA to use the substantial evidence rule if the law authorizing the proceeding, 
the Texas Pharmacy Act, does not state a standard of review.  

 
8. TEX. GOV. CODE ANN. § 2001.176(b)(3) provides that unless otherwise provided by 

statute, the filing of the petition vacates a state agency decision for which trial de 
novo is the manner of review authorized by law but does not affect the enforcement 
of an agency decision for which another manner of review is authorized.  

 
9. The Board Order was not vacated by the filing of the Appeal. TEX. GOV. CODE ANN. 

§ 2001.176.  
 
10. TEX. OCC. CODE ANN. § 566.004, entitled “Options Following Decision: Pay or 

Appeal, provides three options available to a respondent following a Board Order to 
stay the enforcement of the Board Order: (1) pay the administrative penalty; (2) pay 
the penalty and file a petition for review contesting the violation, amount of penalty, 
or both; or (3) refuse to pay the penalty and file a petition for judicial review 
contesting the violation, amount of penalty or both. 

 
11. The filing of the Appeal without payment or proof of financial inability to pay did not 

stay enforcement of the Board Order. TEX. OCC. CODE ANN. § 566.004. 
 
12. Mr. Martinez has violated the Board Order by failing to comply with the Board Order 

that required him to participate in a drug and alcohol screening program, to submit 
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quarterly reports, and to pay the probation fee. TEX. OCC. CODE ANN. § 
565.001(a)(17). 

 
13. The Pharmacy has violated the Board Order by failing to pay the probation fee. TEX. 

OCC. CODE ANN. § 565.002(a)(11). 
 
14. The suspension of Respondents’ licenses is warranted until Respondents have 

complied with the Board Order. TEX. OCC. CODE ANN. § 565.001 and 22 TEX. ADMIN. 
CODE § 281.62.  

 
15. Aggravating and mitigating factors were not shown to warrant a $45,000 

administrative penalty. 22 TEX. ADMIN. CODE § 281.62. 
 

CONSTRUCTION 

 It is the intent of the Texas State Board of Pharmacy that any Findings of Fact that are 

properly construed as Conclusions of Law should be treated as Conclusions of Law and that 

any Conclusions of Law that are properly construed as Findings of Fact should be treated as 

Findings of Fact. 

 
ORDER OF THE BOARD 

 THEREFORE, PREMISES CONSIDERED, the Texas State Board of Pharmacy does 

hereby ORDER that effective upon the entry of this Order, pharmacist license number 38929 

held by Antonio Martinez (hereinafter referred to as “Respondent”) shall be, and such license 

is hereby suspended until such time as Respondent demonstrates full compliance with all 

terms and conditions of Board Order #G-06-022-A, which was entered May 6, 2008.   

 It is further ORDERED that Respondent: 
 
(1) shall not practice pharmacy in this state or have access to prescription drugs during 

the period pharmacist license number 38929 is suspended; and 
 
(2) shall upon the entry of this Order, surrender to the Texas State Board of Pharmacy, 

pharmacist license number 38929 and any renewal certificate and personal 
identification card pertaining to pharmacist license number 38929. 
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 It is further ORDERED that Respondent shall pay an administrative penalty of five 

thousand dollars ($5,000) due ninety (90) days after the entry of this Order.    

 It is finally ORDERED that Board Order #N-08-020 shall not supersede Board Order 

#G-06-022-A, which was entered on or about May 6, 2008, and that Board Order #G-06-

022-A remain in full force and effect. 
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 Passed and approved at the regular meeting of the Texas State Board of Pharmacy on 
the                day of May 2010. 
 
 
THIS ORDER IS A PUBLIC RECORD. 
 
 
 SIGNED AND ENTERED ON THIS               day of   May 2010. 
 
 
 
 
                 _________________________________________________________ 
       MEMBER, TEXAS STATE BOARD OF PHARMACY 
 
 
 
ATTEST: 
 
                                                   
_________________________________________________________ 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
 
 
                                    
_________________________________________________________ 
Kerstin E. Arnold 
General Counsel 
Texas State Board of Pharmacy 
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