
From: Wolin, Robert  
Sent: Friday, May 7, 2021 1:26 PM 
To: Megan Holloway  
Subject: Comments for the Board Meeting of May 11 
 
Ms. Holloway 
 
Please find below my written comments for the next Board meeting regarding item G.10, the penalties 
to be imposed for violations of the Texas Pharmacy Act and the regulations promulgated thereunder. 
 
We would like to thank the Board for providing us with the opportunity to comment on how the Board 
treats certain errors made in the process of dispensing prescriptions in Texas. We believe that an 
opportunity exists for the Board to reimagine the disciplinary process to enhance the safety of 
pharmaceutical dispensing through a cultural paradigm shift. 
 
A “Just Culture” for a regulatory body, such as the Board, means recognizing that the emphasis on 
safe and quality patient care is better served by understanding and correcting an error than punitive 
actions for an honest mistake. Other states (like the Idaho Board of Pharmacy) and industries (i.e. 
Nursing, Aviation, Nuclear Power) have embraced a Just Culture approach and have made great 
strides in promoting and achieving quality and safety. 
 
We would like to encourage the Board to further explore the current Board processes and their impact 
on creating a quality and safety focused Just Culture. We believe this can be accomplished with a 
working group of Board members and pharmacy stakeholders to meaningfully engage with the 
underlying intentions of the Board’s disciplinary process and ensure that these processes are aligned 
with promoting quality and safe pharmacy services to the citizens of Texas. 
 
Thank you for your consideration. Should you have any questions or concerns, please do not hesitate 
to contact me. 
 
Bob Wolin  
Partner    
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§281.61 Definitions of Discipline Authorized 
For the purpose of the Act, §565.051 and §568.0035: 

(1) "Probation" means a period of supervision by the board imposed against a license or registration for a term 
and under conditions as determined by the board, including a probation fee. 
(2) "Reprimand" means a public and formal censure against a license or registration. 
(3) "Restrict" means to limit, confine, abridge, narrow, or restrain a license or registration for a term and under 
conditions determined by the board. 
(4) "Revoke" means a license or registration is void and may not be reissued; provided, however, upon the 
expiration of 12 months from and after the effective date of the order revoking a license or registration, the 
license or registration may be reinstated by the board upon the successful completion of any requirements 
determined by the board. 
(5) "Suspend" means a license or registration is of no further force and effect for a period of time as determined 
by the board. 
(6) "Retire" means a license or registration has been withdrawn and is of no further force and effect. 

 
 
§281.62 Aggravating and Mitigating Factors 
The following factors may be considered in determining the disciplinary sanctions imposed by the board if the factors 
are applicable to the factual situation alleged. The factors are not applicable in situations involving criminal actions (in 
which case §281.63 of this title (relating to Considerations for Criminal Offenses) applies). 

(1) Aggravation. The following may be considered as aggravating factors so as to merit an increase in the 
severity of disciplinary sanction(s) to be imposed: 

(A) extent and gravity of personal, economic, or public damage or harm; 
(B) vulnerability of the patient(s); 
(C) willful or reckless conduct, or as a result of a knowingly made professional omission, as opposed to 
negligent conduct; 
(D) pattern of misconduct that serves as a basis of discipline; 
(E) prior disciplinary action(s); 
(F) attempted concealment of the conduct which serves as a basis for disciplinary action under the Act; 
and 
(G) violation of a board order. 

(2) Extenuation and Mitigation. The following may be considered as extenuating and mitigating factors so as to 
merit a reduction in the severity of disciplinary sanction(s) to be imposed: 

(A) isolated incident that serves as a basis for disciplinary action; 
(B) remorse for conduct; 
(C) interim implementation of remedial measures to correct or mitigate harm from the conduct which 
serves as a basis for disciplinary action under the Act; 
(D) remoteness of misconduct, when not based on delay attributable to actions by the respondent; 
(E) extent to which respondent cooperated with board investigation; 
(F) treatment and/or monitoring of an impairment; 
(G) self-reported and voluntary admissions of the conduct which serves as a basis for disciplinary action 
under section 565.001(a)(4) and (7) of the Act; and 
(H) if acting as pharmacist-in-charge, respondent did not personally engage, either directly or indirectly, 
in the conduct that serves as the basis for disciplinary action; did not permit or encourage, either by 
professional oversight or extreme negligence, the conduct that serves as the basis for disciplinary action; 
promptly reported the conduct to the board or other state or federal regulatory authorities or law 
enforcement upon identifying the conduct that serves as the basis for disciplinary action; and took all 
reasonable steps to mitigate or remediate the conduct that serves as the basis for disciplinary action. 

 
 
 



§281.65 Schedule of Administrative Penalties 
The board has determined that the assessment of an administrative penalty promotes the intent of §551.002 of the Act. 
In disciplinary matters, the board may assess an administrative penalty in addition to any other disciplinary action in the 
circumstances and amounts as follows: 

(1) The following violations by a pharmacist may be appropriate for disposition with an administrative penalty 
with or without additional sanctions or restrictions: 

(A) failing to provide patient counseling: $1,000; 
(B) failing to conduct a drug regimen review or inappropriate drug regimen reviews provided by 
§291.33(c)(2)(A) of this title (relating to Operational Standards): $1,000; 
(C) failing to clarify a prescription with the prescriber: $1,000; 
(D) failing to properly supervise or improperly delegating a duty to a pharmacy technician: $1,000; 
(E) failing to identify the dispensing pharmacist on required pharmacy records: $500; 
(F) failing to maintain records of prescriptions: $500; 
(G) failing to respond or failing to provide all requested records within the time specified in a board 
audit of continuing education records: $100 per hour of continuing education credit not provided; 
(H) failing to provide or providing false or fraudulent information on any application, notification, or 
other document required under this Act, the Dangerous Drug Act, or Controlled Substances Act, or rules 
adopted pursuant to those Acts: $1,000; 
(I) dispensing a prescription drug pursuant to a forged, altered, or fraudulent prescription: up to $5,000; 
(J) dispensing unauthorized prescriptions: up to $5,000; 
(K) dispensing controlled substances or dangerous drugs to an individual or individuals in quantities, 
dosages, or for periods of time which grossly exceed standards of practice, approved labeling of the 
federal Food and Drug Administration, or the guidelines published in professional literature: up to 
$5,000; 
(L) violating a disciplinary order of the Board or a contract under the program to aid impaired 
pharmacists or pharmacy students under Chapter 564 of the Act: $500; 
(M) failing to report or to assure the report of a malpractice claim: $1,000; 
(N) practicing pharmacy with a delinquent license: $500; 
(O) operating a pharmacy with a delinquent license: $1,000; 
(P) allowing an individual to perform the duties of a pharmacy technician without a valid registration: 
$1,000; 
(Q) aiding and abetting the unlicensed practice of pharmacy, if the pharmacist knew or reasonably 
should have known that the person was unlicensed at the time: $2,500; 
(R) unauthorized substitutions: $1,000; 
(S) submitting false or fraudulent claims to third parties for reimbursement of pharmacy services: 
$1,000; 
(T) selling, purchasing, or trading, or offering to sell, purchase, or trade of misbranded prescription drugs 
or prescription drugs beyond the manufacturer's expiration date: $1,000; 
(U) selling, purchasing, or trading, or offering to sell, purchase, or trade of prescription drug samples as 
provided by §281.7(a)(26) of this title (relating to Grounds for Discipline for a Pharmacist License): 
$1,000; 
(V) failing to keep, maintain or furnish an annual inventory as required by §291.17 of this title (relating 
to Inventory Requirements): $1,000; 
(W) failing to obtain training on the preparation of sterile pharmaceutical compounding: $1,000; 
(X) failing to maintain the confidentiality of prescription records: $1,000; 
(Y) failing to inform the board of any notification or information required to be reported by the Act or 
rules: $500; 
(Z) failing to operate a pharmacy as provided by §291.11 of this title (relating to Operation of a 
Pharmacy): $1,000; and 
(AA) accessing information submitted to the Prescription Monitoring Program in violation of §481.076 of 
the Controlled Substances Act: $1,000 - $2,500; and 



(BB) failing to access the Prescription Monitoring Program for a patient's information before dispensing 
opioids, benzodiazepines, barbiturates, or carisoprodol: $500. 

(2) The following violations by a pharmacy may be appropriate for disposition with an administrative penalty 
with or without additional sanctions or restrictions: 

(A) failing to provide patient counseling: $1,500; 
(B) failing to conduct a drug regimen review or inappropriate drug regimen reviews provided by 
§291.33(c)(2)(A) of this title: $1,500; 
(C) failing to clarify a prescription with the prescriber: $1,500; 
(D) failing to properly supervise or improperly delegating a duty to a pharmacy technician: $1,500; 
(E) failing to identify the dispensing pharmacist on required pharmacy records: $500; 
(F) failing to maintain records of prescriptions: $500; 
(G) failing to provide or providing false or fraudulent information on any application, notification, or 
other document required under this Act, the Dangerous Drug Act, or Controlled Substances Act, or rules 
adopted pursuant to those Acts: $1,000; 
(H) following an accountability audit, shortages of prescription drugs: dependent on the quantity 
involved with a minimum of $1,000; 
(I) dispensing a prescription drug pursuant to a forged, altered, or fraudulent prescription: up to $5,000; 
(J) dispensing unauthorized prescriptions: up to $5,000; 
(K) dispensing controlled substances or dangerous drugs to an individual or individuals in quantities, 
dosages, or for periods of time which grossly exceed standards of practice, approved labeling of the 
federal Food and Drug Administration, or the guidelines published in professional literature: up to 
$5,000; 
(L) violating a disciplinary order of the Board: $1,000; 
(M) failing to report or to assure the report of a malpractice claim: $1,500; 
(N) allowing a pharmacist to practice pharmacy with a delinquent license: $1,000; 
(O) operating a pharmacy with a delinquent license: $1,000; 
(P) allowing an individual to perform the duties of a pharmacy technician without a valid registration: 
$3,000; 
(Q) failing to comply with the reporting requirements to the Prescription Monitoring Program: $1,000; 
(R) aiding and abetting the unlicensed practice of pharmacy, if an employee of the pharmacy knew or 
reasonably should have known that the person engaging in the practice of pharmacy was unlicensed at 
the time: $5,000; 
(S) unauthorized substitutions: $1,000; 
(T) submitting false or fraudulent claims to third parties for reimbursement of pharmacy services: 
$1,000; 
(U) possessing or engaging in the sale, purchase, or trade or the offer to sell, purchase, or trade of 
misbranded prescription drugs or prescription drugs beyond the manufacturer's expiration date: $1,000; 
(V) possessing or engaging in the sale, purchase, or trade or the offer to sell, purchase, or trade of 
prescription drug samples as provided by §281.8(b)(2) of this title (relating to Grounds for Discipline for 
a Pharmacy License): $1,000; 
(W) failing to keep, maintain or furnish an annual inventory as required by §291.17 of this title: $2,500; 
(X) failing to obtain training on the preparation of sterile pharmaceutical compounding: $2,000; 
(Y) failing to maintain the confidentiality of prescription records: $1,000; 
(Z) failing to inform the board of any notification or information required to be reported by the Act or 
rules: $1,000; 
(AA) failing to operate a pharmacy as specified in §291.11 of this title: $3,000; and 
(BB) operating a Class E or Class E-S pharmacy without a Texas licensed pharmacist-in-charge: $1,000. 

(3) The following violations by a pharmacy technician may be appropriate for disposition with an administrative 
penalty with or without additional sanctions or restrictions: 

(A) failing to respond or failing to provide all requested records within the time specified in a board audit 
of continuing education records: $30 per hour of continuing education credit not provided; 



(B) failing to provide or providing false or fraudulent information on any application, notification, or 
other document required under this Act, the Dangerous Drug Act, or Controlled Substances Act, or rules 
adopted pursuant to those Acts: $500; 
(C) violating a disciplinary Order of the Board: $250; 
(D) performing the duties of a pharmacy technician without a valid registration: $250; 
(E) failing to obtain training on the preparation of sterile pharmaceutical compounding: $500; 
(F) failing to maintain the confidentiality of prescription records: $500; 
(G) failing to inform the board of any notification or information required to be reported by the Act or 
rules: $250; and 
(H) accessing information submitted to the Prescription Monitoring Program in violation of §481.076 of 
the Controlled Substances Act: $500 - $2,000. 

(4) Any of the violations listed in this section may be appropriate for disposition by the administrative penalties 
in this section in conjunction with any other penalties in §281.61 of this title (relating to Definitions of Discipline 
Authorized). 
(5) Each day a violation continues or occurs is a separate violation for purposes of imposing a penalty or fine. 
(6) The amount, to the extent possible, shall be based on: 

(A) the seriousness of the violation, including the nature, circumstances, extent, and gravity of any 
prohibited act, and the hazard or potential hazard created to the health, safety, or economic welfare of 
the public; 
(B) the aggravating and mitigating factors in §281.62 of this title (relating to Aggravating and Mitigating 
Factors); 
(C) the amount necessary to deter a future violation; and 
(D) any other matter that justice may require. 

 
 
§281.68 Remedial Plan 
(a) The board may issue a remedial plan by agreement with the respondent to resolve the investigation of a complaint 
relating to the Act unless the complaint involves: 

(1) a death; 
(2) a hospitalization; 
(3) the commission of a felony; 
(4) the unlicensed practice of a licensee or registrant; 
(5) audit shortages; 
(6) diversion of controlled substances; 
(7) impairment by chemical abuse or mental or physical illness of a licensee or registrant; 
(8) unauthorized dispensing of a prescription drug; 
(9) gross immorality as defined by the board; 
(10) engaging in fraud, deceit, or misrepresentation as defined by board rule; 
(11) disciplinary action by another regulatory board of this state or another state; or 
(12) any other matter determined by the board. 

(b) The board shall not impose a remedial plan if the appropriate resolution of the complaint involves a restriction on 
the manner in which a license holder practices pharmacy. 
(c) The board may not issue a remedial plan to resolve a complaint against a license holder if the license holder has 
entered into a remedial plan with the board in the preceding 24 months for the resolution of a different complaint 
relating to this subtitle. 
(d) If a license holder complies with and successfully completes the terms of a remedial plan, the board shall remove all 
records of the remedial plan from the board's records at the end of the fiscal year in which the fifth anniversary of the 
date the board issued the terms of the remedial plan occurs in accordance with §565.060 of the Act. 
(e) The board may assess a fee against a license holder participating in a remedial plan in the amount of $1,000 to 
recover the costs of administering the plan. 
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