
October 23, 2018 

RULE ANALYSIS 

Introduction: THE AMENDMENTS ARE SUBMITTED TO THE BOARD FOR 
CONSIDERATION AS AN ADOPTED RULE 

Short Title: Access to Confidential Records 

Rule Numbers: §291.28 

Statutory Authority: Texas Pharmacy Act, Chapter 551-569, Occupations Code: 

(1) Section 551.002 specifies that the purpose of the Act is to
protect the public through the effective control and regulation
of the practice of pharmacy; and

(2) Section 554.051 gives the Board the authority to adopt rules
for the proper administration and enforcement of the Act.

Purpose: The amendments, if adopted, update the time frame in which a 
pharmacy must respond to a request for confidential records and 
the format in which the records may be provided to be consistent 
with §181.102 of the Health and Safety Code. 

The Board reviewed and voted to propose the amendments during the August 7, 
2018, meeting. The proposed amendments were published in the October 5, 2018, 
issue of the Texas Register at 43 TexReg 6595. 
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PART 15 TEXAS STATE BOARD OF PHARMACY 1 

CHAPTER 291  PHARMACIES 2 

SUBCHAPTER A ALL CLASSES OF PHARMACIES 3 

22 TAC §291.28  4 

The Texas State Board of Pharmacy proposes amendments to §291.28, concerning Access to 5 
Confidential Records. The amendments, if adopted, update the time frame in which a pharmacy 6 
must respond to a request for confidential records and the format in which the records may be 7 
provided to be consistent with §181.102 of the Health and Safety Code. 8 

Allison Vordenbaumen Benz, R.Ph., M.S., Executive Director/Secretary, has determined that, 9 
for the first five-year period the proposed amendments are in effect, there will be no fiscal 10 
implications for state or local government as a result of enforcing or administering the rule. Ms. 11 
Benz has determined that, for each year of the first five-year period the proposed amendments 12 
will be in effect, the public benefit anticipated as a result of enforcing the amendments will be to 13 
provide a consistent regulatory framework for pharmacies with regard to responding to requests 14 
for patients' records. There is no anticipated impact on large, small or micro-businesses 15 
(pharmacies), rural communities, or local or state employment. Therefore, an economic impact 16 
statement and regulatory flexibility analysis are not required. 17 

For each year of the first five years the proposed amendments will be in effect, Ms. Benz has 18 
determined the following: 19 

(1) The proposed rule does not create or eliminate a government program; 20 

(2) Implementation of the proposed rule does not require the creation of new employee 21 
positions or the elimination of existing employee positions; 22 

(3) Implementation of the proposed rule does not require an increase or decrease in the future 23 
legislative appropriations to the agency; 24 

(4) The proposed rule does not require an increase or decrease in fees paid to the agency; 25 

(5) The proposed rule does not create a new regulation; 26 

(6) The proposed rule does limit and expand an existing regulation to be consistent with state 27 
law; 28 

(7) The proposed rule does not increase or decrease the number of individuals subject to the 29 
rule's applicability; and 30 

(8) The proposed rule does not positively or adversely affect this state's economy. 31 

Written comments on the amendments may be submitted to Megan G. Holloway, Assistant 32 
General Counsel, Texas State Board of Pharmacy, 333 Guadalupe Street, Suite 3-500, Austin, 33 
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Texas, 78701, Fax (512) 305-8061. Comments must be received by 5:00 p.m., November 3, 34 
2018. 35 

The amendments are proposed under §551.002 and §554.051 of the Texas Pharmacy Act 36 
(Chapters 551 - 569, Texas Occupations Code). The Board interprets §551.002 as authorizing 37 
the agency to protect the public through the effective control and regulation of the practice of 38 
pharmacy. The Board interprets §554.051(a) as authorizing the agency to adopt rules for the 39 
proper administration and enforcement of the Act. 40 

The statutes affected by these amendments: Texas Pharmacy Act, Chapters 551 - 569, Texas 41 
Occupations Code. 42 

§291.28.Access to Confidential Records. 43 

(a) Access to confidential records. A pharmacy shall comply with the request of a patient or a 44 
patient's agent to inspect or obtain a copy of the patient's confidential records maintained by the 45 
pharmacy, as defined in §551.003(10) of the Act. A pharmacy shall comply with all relevant 46 
state and federal laws regarding release of confidential records to third party requestors. 47 

(b) Form of request. The pharmacy may require a patient or a patient's agent or any authorized 48 
third party to make requests for confidential records in writing, provided such a requirement has 49 
been communicated to the requestor. 50 

(c) Timely action by pharmacy. The pharmacy must respond to a request for confidential 51 
records in a timely manner. 52 

(1) The pharmacy must respond to a request for confidential records no later than fifteen [thirty] 53 
days after receipt of the request by providing a copy of the records or, with the consent of the 54 
requestor, a summary or explanation of such information. [If the pharmacy is unable to take 55 
such action within thirty days of receiving the request, the pharmacy may extend the time for 56 
such action by no more than thirty days, provided that:] 57 

[(A) the pharmacy provides the requestor with a written statement of the reasons for the delay 58 
and the date by which the pharmacy will respond to the request; and] 59 

[(B )the pharmacy shall have only one such extension of time.] 60 

(2) The pharmacy must provide confidential records as requested in a mutually agreed upon 61 
format. [by either:] 62 

[(A) mailing a copy of the records; or] 63 

[(B) with the consent of the requestor arranging for a convenient time and place for the 64 
individual to inspect or obtain a copy of the records.] 65 

(3) Access to confidential records may be expedited at the request of a patient or a patient's 66 
agent if there is a medical emergency. The pharmacy must respond to a request for expedited 67 
access to confidential records within 24 hours if the records are maintained at the pharmacy or 68 
within 72 hours if the records are stored off-site. The pharmacy may charge a reasonable fee, in 69 
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addition to the fees outlined in subsection (d) of this section, of no more than $25.00 for 70 
expediting a request for access to confidential records. 71 

(d) Fees. The pharmacy may charge a reasonable, cost-based fee for providing a copy of 72 
confidential records or a summary or explanation of such information. 73 

(1) A reasonable fee shall be a charge of no more than $50.00 for the first twenty pages and 74 
$0.50 per page for every page thereafter. A reasonable fee shall include only the cost of: 75 

(A) copying, including the cost of supplies for and labor of copying; 76 

(B) postage, when the individual has requested the records be mailed; and 77 

(C) preparing an explanation or summary of the protected health information, if appropriate and 78 
consented to by the patient or patient's agent. 79 

(2) If an affidavit is requested certifying that the information is a true and correct copy of the 80 
records, a reasonable fee of no more than $15.00 may be charged for executing the affidavit. 81 

(3) If an affidavit or questionnaire accompanies the request, the pharmacy may charge a 82 
reasonable fee of no more than $50.00 to complete the written response. 83 
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